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Abstract:

This article presents an analytical study of the usury clauses of the Code of Civil Procedure
(CPC) 1908 in light of Islamic injunctions and the landmark judgment of the Federal Shariat Court
dated April 28, 2022. In Islam, Riba (interest) is strictly prohibited in all its forms, including Riba al-
Nasi’ah and Riba al-Fadl, due to its association with economic exploitation and social injustice as
established in the Qur an and Sunnah. Despite Pakistan s constitutional commitment under Article 38(f)
to eliminate Riba from the economic system, the colonial-era CPC 1908 still contains provisions that
empower civil courts to award interest in financial disputes, including decrees, restitutions, mesne
profits, and mortgage cases. This study critically examines Sections 2(12), 34, and 144(1), along with
Orders XXI and XXXIV, highlighting instances of Riba al-Nasi’ah and compound interest. It further
analyzes the legal mechanisms through which interest-based financial additions are imposed and
evaluates the Federal Shariat Court’s directive declaring such provisions repugnant to Islamic
injunctions, recommending their replacement with “compensation for actual material loss.” The study
concludes that, especially after the 26th Constitutional Amendment setting January 1, 2028 as the
deadline for a Riba-free economy, comprehensive reform of the CPC 1908 is both a legal and religious
necessity to align civil judicial procedures with Islamic economic justice.
Keywords: Riba (interest), Code of Civil Procedure 1908, Federal Shariat Court, Islamic Law, Riba al-
Nasi’ah, Riba al-Fadl, Compound Interest, Islamic Economic Justice, Pakistan Legal Reform.
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Order XXI, Rule 79(3), Order XXI, Rule 80(3),
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Order XXXIV, Rule 2(2),0rder XXXIV, Rule 4,
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'* Shariat Petition No.30-L of 1991(Federal Shariat Court of Pakistan,28 April
2022) p.266,267.
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“Wherever appears in the meaning of payment of compensation for causing any

damage shall be substituted with appropriate phrase clearly conveying the meaning of
payment of compensation of actual material damage.”*®
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1.Section 2(12)

"mesne profits" of property mean those profits which the person in wrongful
possession of such property actually received or might with ordinary diligence have received

therefrom, together with interest on such profits but shall not include profits due to
improvements made by the person in wrongful possession.”?°

uu‘c;,u,:;lgwﬁm,é;,ﬂa}@é_/’)lglguiuzugalgZ_’;t»w!/;;“fm;Jz_u,.;tgéb»djm”éng@:,z]
L LSl L, o s foF G S ot nz 1§ e b S s or el Bl
i Sk s S
=2l

‘Le?ﬁﬁfd"tp;u“}ﬁ;zgc‘,%u/zu:&/mJ%CJ/J}/’U:JJU/J?&//GJM/C_@@éc»d;mw
ﬁuﬁa’t/m?g/ﬁu,/JLﬁ"/@u’%"fﬂgJ/Jédmge,fg%;;jvf;yfvuw(;/Jqu,fJLJ‘iJ’ﬂ?&{u
LG Lo St P& NI bcn £l 17 S 2e S 2Nl B sor FFL 130 A
P12l w36 S S P S 2w 2§l S rsf sty PE SN F oo §F )
‘afﬁ{oy@/;utainul,ﬁ"/uﬁl,wi}?u.‘.'cu/J,;a?fLaLf(ﬁ,yXL/&u‘gﬁ(Compensation for Actual Loss)lsd
_Lgfﬁtgyfﬁ"/)yc;iuuz,}w?-t“ﬁwfuzjvémc}u}*u//wg?

2.Section 34

“Interest.(1) Where and in so far as a decree is for the payment of money, the Court
may, in the decree, order interest at such rate as the Court deems reasonable to be paid on

" Shariat Petition No.30-L of 1991(Federal Shariat Court of Pakistan,28 April
2022) p.267.

* Code of Civil Procedure 1908, s2(12),p.12.
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the principal sum adjudged, from the date of the suit to the date of the decree, in addition to
any interest adjudged on such principal sum for any period prior to the institution of the suit,
with further interest at such rate as the Court deems reasonable on the aggregate sum so
adjudged, from the date of the decree to the date of payment, or to such earlier date as the
Court thinks fit.”2!

ng‘ff#wugb’;@Jyméﬁ“/Jﬁ,},@u:d/?;)m‘m}wgffmJﬁ“/dﬂéfjugzm_,e_m:x}
,g/uignmké)/f;}ﬁ/?;/wiulé L u/'/ja_L/'///U,Aﬁ"fﬁ}/f@/t‘dfd/@c;é/t‘JL,@‘/,:C/&JU
b/'lgchjlﬁégz(jrfo}ﬁugfézt‘u/jr.u’ldl;L(gu’{%/\?c;qtgb(;/’lﬁkfé/t‘g!uﬁ:mLé/t‘d/d/@fd
-%&C/dzlg(‘;l{ﬁmJ;//.:C/:'dl;'glgd{.,/bﬂc
ool

u}{)/(}%g/élﬁoli‘vLW!?;/MK&UJF;&U&J;K@fﬁa&u.@u’/&m,‘b:J&lgj;_’z}&;ﬁ
skl s u.fa/r‘d/uqbl(x uy‘/;LUF’}XI%;#&J}L:}&L:Z&WK& ﬁ;l:ﬁﬂC/uf;r://;Lé.U;
U'[(jw;/dﬂ[:k&ﬂ bf-.)./.’!Lé‘_ﬂkjfrcébf&yngfd‘_nk}/gc’.u;Jlln@l/llgu’{c))ﬁf.ﬂﬁfum;ru:ln‘
(}L’oig.?ﬁd//f't'fc“.}ﬂiE,/:u;ic“_d/)/uf/r‘ug:u;Lc“.(}j'/’(.))?/g,o&lﬁ)/&@)uﬁ:d;fa(’/(jw;u!L’g;/'/u.?;
5[5}<<“_(}/J}”}}/¢C;‘u}' ;)W‘f/{:gn,@ﬁfwtéwfibgﬁf c;_(f'{)r/))rufu’iuLci_ublgJJ}‘;F/
ﬁ“ e S i £ f’ S e J1S56025 S s LTSI LS Sird 83 Lsv e s 1§
<u¢lgd/~'dﬂ3

3.Section 144(1)

“Application for restitution. (1) Where and in so far as a decree is varied or reversed,
the Court of first instance shall, on the application of any party entitled to any benefit by way
of restitution or otherwise, cause such restitution to be made as will, so far as may be, place
the parties in the position which they would have occupied but for such decree or such part
thereof as has been varied or reversed; and, for this purpose, the Court may make any orders,
including orders for the refund of costs and for the payment of interest, damages,

compensation and mesne profits, which are properly consequential on such variation or
reversal.”??
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*! Code of Civil Procedure 1908, s34,p.22.
** Code of Civil Procedure 1908, s144(1),p.55.
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4.0rder XXI,Rule 93

“Return of purchase-money in certain cases. Where a sale of immoveable property is
set aside under rule 92, the purchaser shall be entitled to an order for repayment of his

purchase-money, with or without interest as the Court may direct, against any person to
whom it has been paid.”?3
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5.0rder XXXIV, Rule 2(1) (a)(i), (iii)
“(1) Preliminary decree in foreclosure suit. In a suit for foreclosure, if the plaintiff
succeeds, the Court shall pass a preliminary decree.
(a) Ordering that an account be taken of what was due to the plaintiff at the date of
such decree for__
(i) principal and interest on the mortgage

(iii) other costs, charges and expenses properly incurred by him up to that date in
respect of his mortgage security, together with interest thereon; or”?
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*Code of Civil Procedure 1908, o XXI, r 93,p.125.
** Code of Civil Procedure 1908, o XXXIV, r 2(1) (a)(i),(iii),p.149.
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e The Constitution of Pakistan 1973.

e Shariat Petition No.30-L of 1991,Federal Shariat Court of Pakistan,28 April 2022.
e Code of Civil Procedure 1908,(CPC).
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